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DISPOSABLE ABSORBENT ARTICLE WITH WINGS 
PREDISPOSED TOWARDS THEIR IN-USE-POSITON 



REPLY BRIEF 



Mail Stop Appeal Brief - Patents 
Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir, 

This Brief is filed pursuant to the appeal from the U.S. Patent and Trademark 
Office decision of January 24, 2006. A timely Notice of Appeal was filed on October 12, 
2005. Appellant's Appeal Brief was filed on October 19, 2005. The Examiner's Answer 
was mailed on January 24, 2006. 



The real party in interest is The Procter & Gamble Company of Cincinnati, Ohio. 
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AppLNo. 09/242,014 

Ally. Docket No. CMUS9Q 

Appeal Brief dated February 28, 2006 

Reply to Office Action of January 24, 2006 

Customer No. 27752 

ttFT ATED APPEALS AN™ INTERFERENCES 
The following is the only related appeal, interference or judicial proceeding 
known to the Applicant or Applicant's attorney which may be related to, directly affect or 
be directly affected by or have a bearing on the Board's decision in the pending Appeal. 

Appeal No. 2005-1242. 

A copy of the decision in the above-noted Appeal is included in the appendix 
entitled "Related Proceedings Appendix". 



STATUS OF CLAIMS 

Claim 1 is rejected. 
Claim 1 is being appealed. 

A complete copy of the appealed claim is set forth in the Claims Appendix 
attached herein. 

STATUS OF AMENDMENTS 
No amendment was filed. 

SUMMARY OF CLAIMED SUBJECT MATTER 
The Appellant's present invention relates to a disposable absorbent article (20) for 
wearing in an undergarment. (See page 3, lines 30-32). The disposable absorbent article 
(20) comprises a longitudinal axis, a transverse axis, and a main body portion that has 
longitudinal side edges substantially extending parallel to the longitudinal axis and has 
transverse side edges substantially extending parallel to the transverse axis. (See page 3 S 
line 32 - page 4, line 3). The main body portion further includes a wearer facing surface 
and a garment feeing surface. (See page 4, lines 4-^). The disposable absorbent article 
comprises side wrapping elements that are integral with the main body portion. (See page 
14, lines 27-29 and Fig. 3). The side wrapping elements are folded along fold lines and 
attached to the garment feeing side of the main body portion such that the side wrapping 
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Reply to Office Action of January 24, 2006 
Customer No. 27752 

elements are pre-positioned in an in-use-position prior to the use of the disposable 
absorbent article. (See page 15, line 20 - page 17, line 13 and Fig. 3). 

ram JNDS OF REJECTION TO BE REVIEW ED ON APPEAL 

Rejection of Claim 1 under 35 U.S.C. 102(b) over U.S. Patent No. 5,201,727 
(Nakanishi et al,)* 

ARGUMENTS 

Rejection of Claim 1 under 35 U.S.C. 102(b) over U.S. Patent No. 5,201,727 
(Nakanishi et al,). 

Nakanishi et al. discloses an absorbent article have integral side wrapping 
elements extending from the main body portion. The side wrapping elements are folded 
along fold lines and attached to the garment facing side of the main body portion. 

Claim 1 of applicant's invention is directed to a disposable absorbent article 
comprising side wrapping elements that are folded along fold lines and attached to the 
garment facing side of the main body portion. The side wrapping elements are attached 
in such a way so as to be pre-positioned in an in-use-position prior to the use of the 
disposable absorbent article . 

According to the Examiner's Answer, the absorbent article of Nakanishi et al. 
includes side wrapping elements (5, 15 in figures lb, 7b and 9b) positioned prior to use in 
the configuration in which the wrapping elements will be during use. However, as 
mentioned in the Appeal Brief (pages 3 and 4), and as further detailed herein, the 
Appellant's attorney respectfully submits that the Examiner's statement is incorrect. A 
careful reading of the Nakanishi et al. reference reveals that the attachment of the side 
wrapping elements to the main body portion as depicted in Figures lb, 7b and 9b is not an 
attachment that creates a structure which is pre-positioned in an in-use-position prior to 
use . Rather, figures lb, 7b and 9b show the absorbent article of Nakanishi et al. in a 
position for delivery or in a packaging position . That is, the absorbent article is not in an 
m-use-position. 
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The Examiner contends that the term "in-use-position" is not given a clear 
definition in the instant specification. However, the term is described in the specification 
at page 15, lines 2-5 as a configuration in which . . the crotch portion of the 
undergarment would be wrapped between the side wrapping elements 50 and the garment 
facing surface of the backsheet 40." (The instant application corresponds to the PCT 
publication PCT/US97/050O8.) The Examiner's statement that the Nakanishi et al 
reference shows in Figures lb t 7b and 9b the article in an in-use-position cannot be 
correct because figures lb, 7b and 9b of the Nakanishi et al reference all show the article 
in configurations where the side wrapping elements (5, 15) are disposed such that they are 
joined by adhesives (6 and 7 in Figure lb and adhesives 16 and 17 in Figures 7b and 9b) 
to the garment facing surface of the backsheet of the catamcnial napkin 1. Accordingly, it 
would not be possible to position the crotch portion of an undergarment between the side 
wrapping elements and the garment facing surface of the backsheet, as set forth in the 
description of the term u in-use-position" t without breaking apart the adhesives (6 and 7 in 
Figure lb and adhesives 16 and 17 in Figures 7b and 9b), Thus, it is clear that the 
portions of the Nakanishi et al, reference to which the Examiner refers do not teach or 
suggest an article having wrapping elements that are pre-positioned in an in-use-position 
prior to the use of the disposable absorbent article, 

Therefore, it is respectfully submitted that the Nakanishi et al. reference does not 
anticipate Claim 1 as it fails to disclose each and every element of the claim. 

SUMMARY 

In view of all of the above, it is respectfully submitted that Claim 1 is not 
anticipated by Nakanishi et al. (U,S- Patent No. 5,201,727). Accordingly, Appellant 
respectfully requests the Board of Patent Appeals and Interferences reverse the 
Examiner's rejection, and remand with directions to allow Claim 1 of the present 
application. 
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Respectfully submitted* 

THE PROCTER & GAMBLE COMPANY 




Signature 
David M. Wcirich 
Typed or printed name 
Date: Zfltifpl Registration No. 38,361 

(513)634-6961 

Customer No. 27752 

(AppealBrkf.doc) 
Revised 11/18/2005 
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CLAIMS APPENDIX 

1. (Rejected) Disposable absorbent article (20) for wear in an undergarment, 
comprising: a longitudinal axis (L) and a transverse axis (T), said disposable 
absorbent article comprising a main body portion (21) having longitudinal side edges 
(23) substantially extending parallel to said longitudinal axis (L) and having 
transverse side edges (22) substantially extending parallel to said transverse axis (T), 
said main body portion (21) further having a wearer facing surface and a garment 
facing surface, and said disposable absorbent article comprising side wrapping 
elements that are integral with said main body portion (21) said wrapping elements 
being folded along fold lines and attached to said garment facing side of said main 
body portion such that said side wrapping elements are pre-positioned in an in-use- 
position prior to the use of the disposable absorbent article. 
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EVIDENCE APPENDIX 
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RELATED PROCEEDINGS APPENDIX 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 



MAILED 

JUL 1 8 2005 

US. WENT «0 TWKMWWOFFICE 
BOARD OF FWJHTAWiLS 



gxjjgrJgACHIM SCHMITT 



Appeal No. 2005-1242 
Application No. 09/242.014 



ON BRIEF 



Before McQUADE, NASE, and BAHR, M mlnl«lrrtfvft Patent Judqes . 
nase. A Hf "ir ifttrative patent judgg> 



pg^ifti^M nM APPEAL 
This is a decision on appeal from the examiner's final rejection (mailed May 14, 
2003) of claims 1 and 6 to 9. Claims 2 to 5 and 10 were canceled prior to the final 
rejection. On page 2. of the brief (filed July 3. 2003). the appellants state "[cjlaims 6-9 
are cancelled. Claim 1 is being appealed." Accordingly, the appeal with respect to 
claims 6 to 9 is dismissed. Claim 1 remains on appeal. 



We REVERSE. 
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B ACKGROUND 

The appellant's invention relates to disposable absorbent articles such as 
sanitary napkins. pantl.lners and incontinence pads that have side wrapping elements, 
aiS o calied wings on each longitudina, side edge of the ar.de for protection of the side 
edges of the wearer's undergarment. The id. wrapping elements are joined to the 
absorbent article such that they are predisposed towards their in-use-posftion, with the 
outermost edge of the side wrapping elements towards the longitudinal center line of 
the artide. In this configuration the side wrapping elements can be unfolded by pulling 
the outermost edge of each sid* wrapping element in a transverse direction and 
applying the unfolded article to the crotch position of the wearers undergarment 
(specification, p. 1). Claim 1 reads as follows: 

Disposable absorbent article (20) for wear in an unde ^ent 

/o^ cnh«ttflntiallv extend ng parallel to said longitudinal axis tuj ana 
f^J^^SSS^S^ substantially extending parallel to said 
r a l5™ 'yfJ m ^ slid mafn body portion (21) further having a wearer fac.ng 

%^££S%* of said main Body portion such that said side wrapping 
elements are pre-positioned in an in-use-pos.t.on pnor to the use of the 
disposable absorbent article. 
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ADpeal No. 2005-1242 
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Claim 1 stands rejected under 35 U.S.C. § 1 02(b) as being anticipated by U.S. 
Patent No. 5.454.804 1 to Widlund. 

The conflicting viewpoints advanced by the examiner and the appel.ant regarding 
me above-noted rejection are setforth in the answer (mai.ed September 23. 2003) and 
the brief (filed July 3. 2003). 

OPINION 

In reaching our declsionin this appeal, we have given careful consideration to 
the appellants s^catlon and claim" 1. to the Wid.und patent, and to the respective 
positions articu.a.ed by the appellant and the examiner. As a consequence of our 
review, wa will not sustain the animation rejection of claim 1 for the reasons which 
follow. 

Anticipation is established only when a single prior art reference discloses, 
expressly or under the principles of inherency, each and every element of a claimed 
invention. — v Annited Dinital Data Sys., Inc., 730 F.2d 1440. 1444. 221 
USPQ 385. 388 (Fed. Cir. 1984). In other words, there must be no difference between 

1 1ssued October 3. 1995. 
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me Calmed invention and the referee disclosure, as viewed by a person o, ordinary 
«. in me «d of 0. invention. afiuS m r M*** * O ^lnc 
927 F.2d 1565, 1576. 18 U8PQ2d ,001, 1010 (Fed. Cir. 1991). The inquiry as to 
whether a reference anticipators a claim must focus on what subieot matter is 
encompassed by the Cairn and what subject matter is desenbed by the reference. As 
set form by me court In mew^e****^- ™ ™* 76 °' 771 218 ^ 
781 789 (Fed. dr. 1983). ssrUteDted. 465 U.S. 1 026 (1984), it is only necessary for 
*. claims to -read on' somethin B disclosed in the reference. I*, all .imitations of the 
claim are found in the reference, or fully met 1 by it" 

in the reiection before us in this appeal, me examiner (answer, p. 3) determined 
mat claim 1 was readable on Widlund as follows: 

Tne SSSSo etemems (4 5) are attached to the (2) 
L the mainbody portion such that the side wrapping elements (4 5) are 
preSfs^osedTn , an in-uie position prior to use. as shown in figure 3. 
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The appellant states in the brief that claim 1 is directed only to the Figure 3 
embodiment of the invent in which side wrapping elements Integra, with the main 
^ portion are folded along fold lines and attached to the garment facing side of the 
m ain body portion such that the side wrapping elements are pre-positioned in an 
in-use-positfon prior to the use of the disposable absorbent article. The appellant 
asserts that claim 1 is not readable on the Figure 4 embodiment of the invent in 
which separate side wrapping elements are attached to the garment facing side of the 
main body portion such that the side wrapping elements are pre-positioned in an 
in-use-position prior to the use of the disposable absorbent article. The appellant 
argues that Widlund teaches separate flaps attached to the garment facing side of the 
main body portion akin to his Figure 4 embodiment, not the claimed Figure 3 
embodiment. 

Claim 1 is not anticipated by Widlund. Claim 1 requires the disposable 
absorbent article to include side wrapping elements integral with the main body portion 
are folded along fold lines and attached to the garment facing side of the main body 
portion such that the side wrapping elements are pre-positioned in an in-use-positJon 
prior to the use of the disposable absorbent article. While Widlund's flaps may well be 
considered to be "integral- with the main body portion as argued by the examiner 
(answer, p. 4), Widlund's flaps are not integral with the main body portion and folded 



PAGE 14/17 * RCVD AT 2/28/2006 12:59:48 PM [Eastern Standard Time] • SVR:USPTO-EFXRF-5/4 ' DNIS:2738300 ' CSIDI513 634 0819 1 DURATION (mm-SS):03-56 



FEfe-28-2006 13.: 14 



P&G INT'L POTENT 



513 634 0819 P. 15/17 



Page 6 

Appeal No. 2005-1242 
Application No. 09/242.014 



a ,ong fold .ines and attached to the garment facing side of the main body portion such 
tnat the s*e wrapping eiements are pre-posfloned in an in-use-position prior to the use 
of the disposable absorbent article. 

For the reasons set forth above claim 1 is not anticipated by Widlund. 
Accordingly, the decision of the examiner to reject Calm 1 under 35 U.S.C. § 1 02(b) is 
reversed. 
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To summarize, the decision 
§ 102(b) is reversed. 



CONCLUSION 
ision of the examiner to reject claims 1 under 35 U.S.C 



REVERSED 





JOHN P. McQUADE 
Administrative Patent Judge 




JEFFREY V. NASE 
Administrative Patent Judge 





'JENNIFER D. BAHR 
Administrative Patent Judge 
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